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I FEDERAL ELECTION COMMISSION . . 

WASHINGTON, D.C. 20463 

VIA CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Tlioiiias J. Josefiak, Esq.‘ 
General Counsel . 

Bush-Cheney ’04, Inc. 

Arlington, VA 222 1 G 
P.O.BoxG84 ’ 

NOV I S  2007 

RE: MURs 5440 and 5755 

Dear Mr. Josefiak: 

This is in reference to the complaint you filed on behalf of the Republican National 
Coniinittee and Bush-Cheney ’04, Inc. with the Federal Election Commission on March 3 1, 
2004, concerning New Democrat Network. Based on that complaint, the Commission found that 
there was reason to believe NDN Political Fund violated 2 U.S.C. §§ 433,434,441a(f) and 
441 b(a), provisions of the Federal Election Campaign Act of 1971 , as amended, or, in the 
alternative, New Democrat Network and Simon Rosenberg, in his official capacity as treasurer, 
violated 2 U.S.C. $ 5  434,44Ia(f), and 441b(a) and 11 C.F.R. §§ 102.5, 104.10, 106.1 and 106.6 
by failing to allocate certain expenses. The Commission subsequently conducted an 
investigation iii this matter and severed these allegations iiito a new matter, MUR 5755. After 
considering the circunistaiices of this matter, however, the Commission detemiined to exercise 
its prosecutorial‘discretioii and take no further action on November 14,2007. 

At the same time, in MUR 5440, the Commission found no reason to believe that New 
Democrat Network and Simon Rosenberg, in his official capacity as treasurer, violated 2 U.S.C. 
$3 434(b) and 441 a(a)( 1) by making and failing to report excessive contributions in the froin of 
coordinated coninnmications to DNC Services CorporatiodDeniocratic National Coininittee and 
Andrew Tobias, in his official capacity as treasurer (“DNC”), or to John Kerry for President, Inc. 
and Robei-t Faiiiier, in’his official capacity as treasurer, and no reason to believe that the DNC 
violated 2 U.S.C. $4 434(b) and 441 a(f) by knowingly accepting and failing to report escessive 
contributions in the foiiii of coordinated conmunications. Accordingly, the Conimission closed 
tlie file in both matters on November 14 and 16, 2007. The Factual and Legal Analyses 
explaining tlie Cominission’s decision are enclosed. 

I 

Documents related to the case will be placed on the publi’c record within’30 days. 
See Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files, 68 Fed. 
Reg. 70,426 (Dec. 18, 2003). 
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I The Federal Electioii Campaign Act of 197 1 , as amended, allows a complainant to seek 
judicial review of the Comiiiissioi~'s dismissal of this action. 'See 2 U.S.C. 8 437g(a)( S). 

If you have any questions, please contact me at (202) 694-1650. 

. .  Sincerely, 

I 

m- . .  

cCoimell 
General Counsel 

. .  

I 

I 
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FEDERAL ELECTION COI\II\IISSION' 

FACTUAL AND LEGAL ANALYSIS 
I '  

I 
I 

I 

I MURs 5440 arid 5755 . .  

. .  . .  

Respondent: New Democrat NetVvork arid Simon Rosenberg, in his official capacity 
as Treasurer ' L  

. .  

1 1.. . .  _ .  ' MUR.5755 ' 

. .  
., 4 

. .  

4 2  . . '  A,.. ..: BACKGROUND : 
m '  

, r 4  
w . 3 "  
4-4: 

v. 

. .  . .  . .  
. This matter centers OI? allegations that TJDN Political Fund ("NDN") is a.plit.iW: ' ,  ' 

I . .  
. a .  . . %I' 4 ' coninlittee under the Federal Election' Campaign Act of I971 , as. amended ("the Act")',' and' failea ' * , . 0' I 

. . .  6 . .  
. .  1 

E 5 . ' to register and'report with.the'Commission and to coniply with the Act's contnbution limits'and 
N 

6 

7 

source prohibitions. See 2 U.S.C. $6 434,441 a(a)(l)(C) and 441b(a). In its response to the 

complaint, NDN asserted that it was a bonajide nienibership organization with a separate 

8 segregated fbnd ("SSF"), rather than a political.coni~nittee, because it did not meet the statutory 

9 t]~i-eshold for political conimjttee status or have as its niajor purpose the noniination or election 

. .  
' I '  

. .  . I .  

10 of federal candidates. . .  

Because of NDN's affiliation with a federal political committee, New Democrat 

Network - PAC ("NDN PAC'), the Conimission found reason to believe that NDN and NDN ' 
I 

. .  

11 

12 

13 

1.4 

PAC were operating as a single political c.oniniittee with federal and non-federal'accounts, and . 

]lad violated the Act by 'failing to allocate federal funds to 'pay for advertisements that promoted, 

1 5 . supported, attacked or opposed President Bush. The Coi~imission subsequently made 
. .  ' . I  

1.6 supplemental reasoij to believe findings that NDN violated 2 U.S.C. 5.0 433,434,441a(f), and 

1 7  441b(a).by failing to register and report as a political con~niittee and c.ontinued the investigation 

18 on alteiiiative theories. 



Based on the infoniiation obtained hi the course of the investigation, the Coiiiiiiission 
. .  

takes 110 further action as. t o  New Deiiiocrat Network aiid Simon Rosenberg, in his ol‘licial 

capacity as ‘Treasurer: and closes the file in this matter. 

B- FACTS ” 

NDN is organized under Section 52.7 of the 1nternal.Revenue Code. AI tlic h e  of tlie 

activity investigated in this matter, NDN was stnictured as a niembership organization with a 

SSF, NDN PAC.’ , D u h g  tl!e 2004~.el.e.ctio11 ,cycle; the website shared by NDN r ~ n d  SDS P.4C 

stated that the 01-ganization’s nqissjoii was to elect “public servants at all levels of pi-cniiiicnt 

I 

. . .  

. ‘ . 

. .  

~ 1 1 0  believe that the Denioc.ratic . .  Party needs to find ways to lead,our country inio a IIW cra . 

\vlij]e Iioldjng true to our most cherisl~ed values.” In furtherance of this goal, N D S  cridorscd and 

niade cont r ibu t io~~~ to state and local candidates, while NDN PAC, a multicandida~c committee, 

endorsed and contributed to federal candidates.‘ Since 1996, NDN and’ NDN PAC have ep&xsed 

400 iionfederal candidates, while NDN’PAC and NDN’s fonner federal account h s \ ~  endorsed 

125 federal candidates.’ 
‘ 7  . .  

During tlie 2004 c.ycle: NDN spent a total of $1 2,524,063, including approximately.$5.8 

~iiillion for the production and placement of three media campaigns consisting of 37 Iclevision, 

I New Democrat fiework (“NDN”) has restructured t h e e  times in the past ten years. Betwccn 1096 and 
2003, it  was a political conxnittee with federal and noiifederal accounts. Under this structure, NDS \\.as ilre subject 
of an audit of 2002 cycle acti\:ity. Sec A03-45, Report of the Audit Division on the New Democrat Scl\\.ork 
(Feb. 24,2006). NDN reorganized in February 2003. During the 2004 election cycle, the former iioirfcdcral 
~ C C O L I I I ~ ,  HDN! sewed as the connected organization of a new separate segregated fund, NDN PAC. The former 
federal account (Conmijttee ID COO3 19572) remained registered with the Conmission but di’sclosed 110 aciivity for 
the 2004 cycle. and only $325 cash on hand and $1,049 in debts for the 2006 cycle. NDN again reorganized in 
Decejnber 2004.. In its current forll1: NDN is a 501 (c)(4) advocacy organization that serves as the coiiiicclrd 
or~anizatjon for NDN PAC. with NDN as a n  affiliated 527 orsanization. 

accoLiIit and NDN P.4C. bill has been iiiiable I O  do so because of the audit of its 2002 cycle actiitity and  his 
z n iol-c e men1 ma 11 el. 

NDN has atrenipted to terninate both its forincr federal 

W]ij]e YDF F.4C \\x ~ ~ I i i ~ z r i i y  respcnsibie for elidorsing federal candidates. i t  ais0 appears IO 1m.c paid 
soli1f cspciises associaled \viih slate and local caiiciidaie elidol-senieiilc. 
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MURs 5755 and 5440 (New Democrat 3&vork) 
Factual and Legal Analysis b 

I 

b 

. t  

radio, and Intei-net ad~~e~-tisemeiits.’ ’ Specifically, NDN funded a variety qf issue ;~d\.ocacy 

adv e1-t i sen7 en t s, i 17 c 1 11 d i 17 g four ad eiii s,em en t s c r i t i ci zi 11 g the Republican c.an d i d at c or p r ai sing 

. ‘ .  
I 

. ’  
I .  

Iiis~Dei~iocratic oppoi~ent in the Kentucky g~ibeimatorial race; a series of Spanish-language 

television, radio, and Iiiteiiiet ad~;ertiseiiieiits directed.at Hispanic voters in states \vitli a 

s ub s t ant i a1 H i sp a17 i c pop LI 1 at i 017 i 17.c hi d i Iig F1 or i d a, Ar i zon a, Nevada, New M es i c 0. C o 1 orado, 
I 

~e~ii~sylvani’a, . .  and Wisconsin; and television advertiseinents aired in three Westcni states that 

rx3 
r.4 ’ ;;;s 8 
v,  . *  

a 9  

10 
c4 

’ 11. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

h 

I 

to federal candidates, but w;ere instead aillied at pron<oting the Democratic “brand“ aniotig I . . . 
I 

b 

. .  
. .  Hispanic and Latino voters and voters in Alaska, Oklal~oina, and Colorado. ’ .  

. .  

Siniilarly, membership solicitatjons obtained from NDN and five large donors included 

170 referen,ces to federal candidates. A representative e.-mail solicitation sent to prospective 

’~iieiiibers requested m o n e ~  to “create our succ.essf~11 media campaigiis; advocate for our ppberful . 

agenda, support the best c.andidates in h e  toughest races across the country, and launch efforts to 

111 ee t t 11 e co 17 serv at i v e c.12 a 1 1 en g.e by b LI i I d i 11 g a 17 e pro gressi.v,e i 17 fra st r ~ i  c. t ure . ” 

Me~~~bersh jy  reiie\?:aI notices asked ~i~eiiibers to donate to fund. NDN’s efforts “to fight for our 
I 

values and O L I ~  modem agenda:” “e~pand[] its sophisticated, aggressive aijd sophisticated ad . . ’ 

caiiipaign aimed at the Hispanic CoIiin~unjty,” and “respond to the conservative message 

~ ~ ~ a c h i i i e  and.. . build our 0~1’1 robust progressive jnfi-astru,cture.” i . 

A cc ord in g to R osenberg: 1’1 is oral fundrai sing sol i ci t a t i 011s to prospcc t i \-e 
. .  

I 

d 017 ors c.] 0 se] y fo I I owed t 17 e I an g LI a g e i Ii NDN ’ s pub1 i c c.0177 mun j cat i on s and e.- ni ai 1 so 1 i c i t at i on s . 

c 
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' MLIRs 5755 and 5440 (Nelv Democrat Network) I 

Factual and Legal Analysis @ '  

1 Indeed, documents and ii!tei-rogatory responses obtained from five. . 
I 

, 2 large donors revealed no ~-efereiiceS to federal candidates in NDN's oral or written solicitations. 

. 
3 . . C. ANALYSIS . . . .  

4 Evidence uncovered d ~ i r i n ~  tlie investigation does not support proceeding. on any theory' 
I 

5 of lj&ility. At issue'is whetlier NDN failed to resister and, report with the Coniiiiission as a 

political co~ii~iiittee and to c.oniply.~~~ith tlie Act's contribution limits and source prohibitions or, ,..-.II 6 . 

m 
4 7 - w  - I 

i l l  t]ie alteriiative, operated as a political c.oiiiIiiittee with federsl and Imnfederal accounts and 

'8. failed ,to allocate expeiiditures for certain c .o~i i~ i~u~~ica t io i~s  between these ac.counts. As discussed, - . 6 a 

q *  6 

C3 9 
1% 

above, NDN focused tl!e vast inajority of its media spending on generic, party-building ' .I 

p28 

10 advertisenients. 0 1 7 1 ~  one advertisement produced by NDN, the "Nonibre" advertisement, might 

1 1  be subject to the reach of 11 C.F.R. 5 100.22(b). Further, NDN's fundraising solicjtations . 

12 contained no referellces 10 federal candidates. Thus: the evidence does not clearly establish that . 

13 NDN met the statL1tol-y tlireshold for political conmiittee status, or that it had the nomination or 

14 election of a fe.deral candidate as its major purpose., In addition, because NDN was a 
. .  

15 nienibersl~ip ol-gai~izatio~~ \+-it11 a SSF during the 2004 election cycle, rather than a,political 

16 c.01iiIlijtiee with federal and  ionf federal acc.oiints, alloc.ation is not a viable, stand-.alone theory. ' 

17 As a result: the Co171111jssjon exercises its prosecutorial discretion and takes no further action in 

.I 8 this matter. 

(1) Political Conmjttee Status 
. .  

19 

20 
I 

Any organization that receives contributions or makes expenditures in excess o f f  1,000 

. 21 d~irjlig a calendar year and whose major puipose is tlie nomjnation or elec.tjon of a federal 
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I MURs 5755 and 5440 (New Denioc;al Betwork) I I 

Factual and Legal Analysis . I  

M ~ ~ s t l c l ~ ~ s e r r s  cirizei~sfoi- . I  Life. II‘IC., 479 U.S. 238, 249, 253 n.G (i986) (,‘:MCFL”); see ulso‘ 

Defendant’s M o t h  for Suiiiiiiary Judgiiient. EMILY‘S Lis1 11. FEC, Civ. No. 05-0649, at 33 

I 

I .  . .  . .  
I 

I I  
I 

(D.D,C. Oct. 9.’ 2007): 
. . .  

. .  (a) Evidence Obtained During: the Investication is Insufficient to 
I. 

I .  

I .  

E.stablish ’that NDN’Made Expendit~ires 

. ::, ‘ ’ Tlie SLlpreme Court has inteI-preted tlie teiin “expenditure,” for c.onin~unications m’ade 

independeiitly of a candidate or candidate’s comniittee, to1include only “expenditures-for . ’ 

c.ommililji;aiiO,iS , h a t  in express i e i m  advocate tlie election or defeat of a clearly identified 

caiididate.for feedei-al..offi~e.”~ Buckley, 424 U.S. at 14; Suppleiiiental Explanation and :. :’ ” 

Justification, Political Co~miittee Status, ’72 Fed. Reg. 5595,  5GOG (Feb. 7, 2007). Under the 

.. . , . .  
a .  . . .. . .... . - - -...-. . 

I .  * 
’ I t  ,’ . . 

. _  . . .  

. .  
Coliiniission’s reg~ilations: a coniniunication contailis express advocacy when it  uses phrases 

. .  

S L I C ~  as “vote for the President,” “re-elect your Congressman, or “Sniitli for Congress,” or uses 

caliipaigii slo~ans.  01- individual \%lords, bbwl~ich in context can have 110 other reasonable iiieani~ig 

than to urge tlie elec.tion or defeat of one or more clearly identified candidate(s). . ..” See 1 1 

C.F.R. $1 00.22(a); Buckley, 424 U.S. at 44 11.52; see cilso MCFL, 479 US; at 249. 

The sec.oiid part of this regulation encompasses a coiiiniunicatioii that, wl.ien taken as a ; 
I 

w]~o]e 01- \~ith‘li~nited reference IO ekienial events, “c.ould only be intei-preted by a reasoi!able 

’ perso11 as coiitaining adilocacy of the elec.iion or defeat. of one or’niore clearly identified 
, 

c.alididate(s) because” i t  conta~ns an “e1ec.tollal portion” that is “ui~ii~jst akable, unaii~biguous, and 

sueeestive . uc of Oiily . .  one nieaning” and “reasonable minds c.ould not differ as to whether it 

e~~c.ourage.s ac.tions to elect or defeat one or more clearly identified candidate(s) or’encourages 

s01iie other kind of actioi;.” See .I 1 C.F.R. 9 100.22(b). In its disc.ussion of then-newly 1 
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1 

2 

prom~i1gate.d secti017 100.22, the Con~niission stated that "~oni~nu~iications discussing or 

c 0111 177 e17 t i 17 3 011 a c an d i d at e ' s c.11 a ra C.t el:, q 11 a 1 i fi cat i on s or acconi pl i slim en t s are coils i J crcd 

I '  
I 

0' 
I 

3 e.xpress advocacy under new sedan 100:22(b) if, in context, they have 170 other rcusuiible 

4 nieaning than IO enco~irage actj'ons to e1ec.t or defeat the candidate in question." E x p w  

. .  CB 
pi 6 . 

a 
F.4 7 
# -  

Reg. 35292,35295 (July 6, 1995)? 

. . . Y I .  -sr,. . I t  cquld. be argued that the "Non~bre" ad\lei-tisement at issue in this niattcr niay F~11 within. - :_.- .. . _'. 

4 
8 

v , . I  

C3 " 9 
h 
"" 10 

the reg:ulatoiy reac.11 of 1 1  C'.F,R. S 100.22(b). It is entirely candidate-centered, and i t  allcges 

tliat President Bush received preferential treatment during Vietnam and favored spcci lic iiitcrests 

for il-nproper or insufficient reasons. .It also refers to several issues and does so only in tlic 

12 . The advel-tisement inay also include a reference to the election ("Beware this is not the en$" , . ' 

13 

14 

~011ibi11ed M:it17 a close-up image of President Bush), and it  directs the viewer 10 "listen IO what I 

say," "Beware of tlie.name Bus11," "Be carefd, Iraq is a failure," and "Join the Democratic 

15 Move.nient." 
I 

16 Proc.eeding wit11 f~ii-ther ~iwestjgation and enforcement against an organization for a 

1 ' best Lise of t1ie C0117171ission~s resources, particuIarIy given that the Coi~~ii~ission has an ongoing 

19 ru1en1aking to address the impact of WRTL~ 11 017 this regulatioi~. See Electioneerirrp 

20 



disseiiiiiiated by NDN e ~ 1 7  arguably fall within the ambit of 1 1 C.F.R. $ ,I 00.22, the evidence 
. I  . 

I . .  I 

obt ai 17 ed d ur i 1’1 g 11; e i IW es t i gat i on i s i li SLI ffi c i en t to est ab1 i sli that NDN 177 ad e “ex peii d i t ures” 

under the Act. 

’ ’ ‘(b) NDN Did Not Receive Contrib~itioiis under the Act 
I 

, 
Soljcjtatio~is clearly ii~dicating that the fiinds rec.eived will be used . .  to target the eleciion . .  

or defeat of a clearly identified candidate for federal offic’e will result in contributions under the. 

.Act. 

Cir. 

that i 

I 

I I .  , . 1995). b 
I b 

C~nimission  inc covered 110 ~neiiiberslijp or fundraising solicitations clearly indicating . 

the funds received ~ w d d  be used IO target the election or defeat of a clearly identified 

federal candidate. Indeed: the ‘~iiembersliip solicitatioiis obtained from NDN and five large 

&~iors included 170 referei~ces to federal candidates. A representative e-niail solicitation seh to’ 

prospective iiien~be~-s requesred nioney ‘IO “create our s~iccessf~il media campaigns, advocate for 

povverf~il ageilda: sllpport the best candidates in the tdughest races across the country, and 
I 

]au]ic]i effoi~s io meet the. consei-vaiive clialle.nge by building a new progressive infrastructure.” 

Mei~~bership re11ewa1 notices asked members to donate to fund,NDN’s efforts. 

‘:to fight foj- otir values aiid our moden~ agenda:” “expand[] its sophisticated: aggressive and 

sophistjcated ad campaign aimed at the Hispaliic Coiiii~~unjty,’’ and “respond to the conservative 

117essag.e 171ac.hiiie. and. . . build our ow7 robust progressive infiastruc.ture.” 
I 

In addi~ion, doc.riniei~ts and inten-ogatory responses obtained from five 
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MURS 5755 and 5440 (New Democrat 3 e & w k )  I I 

Facnial and Legal Analysis e ‘  
I ’  

. .  

(c) . NDN Does Not Meet the h4aio.r Purpose Test 
I 

I 
I .  

, 1  

- 3 .  To addres; o\ierbre.adtli co~ic.eriis, tlie Supreme Court has held that only or, oanizat ions 

3 

4 

5 

m 
0 3 .  

7 .  

N 
10 

11 

12 

\+i]iose ~iiajor p ~ r p o s e  is campaigii activity c.an potentially qualify as political. conin?itties under 

t]ie Act. See Bzrcklej:, 424 U.S. at 79; .MCFL, 479 U.S. at 262. The. Coiii~iiission. has long 
I 

As disc.Lissed above; the vast iiiajority of NDN’s advertisen~ents, 1;ad.no references to I . -  

. .  I 

federal candidates, but y e r e  instead aimed at proiiioting tlie Democratic “brand” among Hispanic 

slid Latino voters arid voters iii Alaska, Oklahoma, and Colorado. Moreover, NDN spent 

approxiiiiaiely $40,682, or  less than one percent of its total disburseiiients, to produce and place 

t]ie “Noiiibre” ad\iei-tiseiiient 011 two Spanish-language websites. See.Letter fi-om Lyn Utrkcht’ to 

I 

I 

. I  

. .  b 

0 
I 

13 Julie Mc.Corinel1 (31111. 22, 2006); Siiiii 1 arl y, NDN’ s solicit at ions 

14 

15 

deliionstrated 170 federal major purpose: but ‘rather requestedmoney to “create our successful 

~iiedia campaigns, advocate for our po\~erful agenda, support .the best candidates in the toughest . 

’ I  ’ . .  

. . 

16 ]-aces across tlie rountr)i: arid 1auiicIi effoiqs to meet the conseniative challenge by building a new 

1 7 progressive i r i f i ‘ a s~~~~~t~ l r e , ”  “to fi@t for our values arid our nioden~ agenda,” “expand[] its 

i 
I sophisticated: aggressive and sophisticated ad ’campaign aimed at the Hispanic Community,” and 

15) 

20 

“resporid to the c.onsermtiiie message. iiiac.Iii~ie and. . . build our oivn I’obust progressive 

ilifrastruct~~lre.” Giw.ii these fac.tsr i t  is implausible that the major purpose of NDN \<‘as the. 
. .  
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' MURs 5755 and 5440 (Ne\!; Democrat Ke'work) 
I 

1 

' ' Factual and Legal Analysis I e 
e .  

', 1 (1  985). For the .same reasons, the Coii~niission does not p u k e  an altem?tive corporate 
. I  

. .  
I 

2 . expenditure heory. 

3 

4 

5 

(2) ' Alloc.ation' 

The evidence does not sUppo1-t proceeding on an allocation theory. .During tlie 
1 

2004.cycleY NDN was organized as a ~nembershjy organization with a SSF. Mciiihcrs paid a $35 

annual membei-ship fee and, i n  retum, were given access to conference calls atid iiicmhcrs-only 
. .  

events and the. oppol.tunity. 1.0 provide input on substantive decisions, such as thc sclcctiori of 
I 

calididates to be e.ndorsed by NDN and NDN PAC aild the composition of the organization's , . 
I . _  

policy agenda." l.n addition, acc.ordi& to Rosenberg,, NDN PAC paid for tlie costs of ciidorsing 

federal candidates and feiinbursed NDN for expenses related to the federal portioii of the 

i C . . .  , . ,  . .  

m .  e 

1 1 

12 

website. See'Rosenberg ROI a t  4. Thus, because information obtained during the iiiwstigation 

'iiidicates that NDN was a valid n~embership organization under 1 1 C.F.R 100.1 M(e), r:!ther . . 

1 3 11iali a political c.oiiiniittee with fe.dera1 'and nonfederal'ac.counts, allocation is not ,a viable basis 

. .  14 . for proceeding in this matter. ' I  

(3)  Conclusion 

lG .4c.c.ording])~, the Co~m~iss ion  exercises its. prosecutorial discretion and takes iio fiirther 

1'7 action as to NDN Poljtical FLIlid, foI"~~el-ly ki io~ln as New Democrat Network and Nc\v 

1 8 

19 

Democrat Net\+:ork - Noi~-Federal Account; New Democrat Network.- PAC; New Dciiiocrat 

Netulork, the. inactive Federal Accoui~t resistel-ed as Coinniittee ID COO3 19772; and Simon 
I 

20 Rosenberg in 17k official capacity-as treasurer of both c~oi~iinitiees, and closes the file in 3IUR 
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A. ]I\TRODUCTION ". 

Tile col~~plaiiit alleges h a t  New Deniocrat Network'and Simon Rosenberg. in  jik official 
, . 

capacity as treas~11-er ("NDN"): iiiade and failed to report extessive contributions to John Keny 

for President, lnc: and Robert Farmer, in his official capacity as treasurer ("Kerry l'or President"), 
. .  . .  

. .  

and DNC Services Colyo~ation/Democ.ratic National Coii~niittee aiid Andrew Tohias. in liis . . 

I 

.official capacity as treasurer ("DNC"), in the fon?~ of coordina~ed: c.orninu~~~catioi~s uiidei ! 

1 1 C.F.R. 8 109.2 1. Specifi'cally, tlie complainant alleges that. NDN engaged in coordinated 

co~~~i~i~iii icatjons t11r0~1gh the acthities of Bill Richardson and Harold Ickes. Cdnrpl. at 26-27 and . 

. _  

. .  . .  

3 1-32. The ~ o l ~ ~ p l a i n t ,  'tlie respoiises .lo it: and the public record, however, contain insufticient 

i 11 fo 1-111 at i 017 to w a naii t an i ii 11 e'st i sa t  i on into whether NDN ' s coni 117 LIII i cat i 011 s were iiiadc i 11 

.cooperation, C . O I I S U ] ~ ~ ~ ~ O I I ,  or conc.ert with, or at the request or suggestion of Kerry for Presidei~t' 
e . .  

or the DNC. 

Under the Federal Election Campaigi; Act of 197 1.: as amended (b'tlIe Act"). payiiieiits for 

coordiiia~ed cornii~unicatioiis are made for the purpose of influenciiig a federal election, 

c.ollsti&e jlpkjlid contribut~ons to the candidates or conin~ittees with \vhorn or which they are 
, 

. 

coo]-di17ated, and imst be reported as expenditures made by those c.andidates or coiiiiiiittees. See 

1 1 C.F.R. 109.2 1 (b)( 1). Coni177uiiications are coordinated with a c.andidate, an authorized 

7 colili~ijttee, a poIitic.aI party c.ommittee, or agent tI7ereof if they meet a three-part test: ( I the 

~017-~1ii~11ijcatioii is paid for by a person other tliaii a candidate, authoriz.ed coiiiniit~ec. political 

party~c.oiiiiiiittee, or 2ge17t  hereo of: (2) the c .o i~~~~iu i~ ica t io i~  satisfies at least one of the four content 
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I 
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. .  

I 

standards described in 1 1 C.F.R, 5.1 09.21 (c);‘ and (3) the c.oiiim~iiijcatioii, satisfies at least one of 

the six cond~ict standards described in 1 1 C.F.R. Q 109.21 (cI).~ 

I 

I I  . ’  

I 

Alkeed Coordination with Kerrv for President 
1 

I 

‘ I  

, The co~iiplaint a1lege.s that NDN engaged in c.oordiiiated conii~iunic.atioiis with Kerry.for 
. .  . .  

President tlii’o~ugli the activities of Bill Ric.hal-dson and Harold Ickes. See Co.mpll at 26-27; 31- 

I 
I i 

32. ,Accol-din~ to the. complaint, Bill Richardson was the ch,air of tlie Democratic National. ... 

I 
C&entioji and’\Alas an “ a d i k r ”  to, NDN, ~ ~ ~ l i i c l i  ran Spanisli-langua~~~advertise~iien~s that . , . . b ’  

I I . .  b 

attac.ked or opposed President. Bus11 durjng the 2004 cycle. See id.; see &Zso NDN Resp. at 2.-3. 

Harold Ic.kes, the fouiider and President of The Media Fund, was a member of the DNC’s 
. .  

Executive Coiiimjtfee and allegedly “c.oordinate[d] wit11 New Democrat Network.” Conqpl. . .  at 27 

and 59. 
I 

The alleg.ations in the complaint satisf)! the first two elements of tlie coordinated 

co1ii1iiu1iications test under 1 1 C.F.R. 8 ’109.2 1 but fail to proyide a basis to investigate whether 

t]ie c.oliduct standard was met. Besides simply slating that Ricl~ardson was an “advisor” to hDN, 

t]ie c.oniplaint fails to allege tlie type,af 4 c.0nduc.t in which he engaged. See NDN Resp. at 2. 

I 

i 

’ : 

I 

. .  

Si]iii]ai-]y, wi th  respect to ‘kkes, rhe c.omplaint asserts that his organization, TMF, 

x . I  TIie conient standards include: ( 1 ) elec~ioneeriiig com~unications; (2) public conmiunications that 
. dissemiiiate caiiipig~i lmterials prepared by a candidate; (3) ‘conmiunjcations that expressly advocate. the election or 

defeat of a cle.arly identified federal candidale; and (4 )  certain public coiimiu~iications distributed 120 @ys or fewer 
before a11 elecrion, \vhich refer 10 a clearly identified federal candidate (or political party). See I I C.F.R. 

I 

I 

’ 8 109.21(c). 
9 Any one of sis conduct standards \\:ill satisfy tlie third element of the tlu-ee-part coordination test, whether 
or 1101 r]iere is agreeme111 01’ formal collaboration. See I 1 C.F.R. $6 109.2 I (d) and 109.2.1 (e). These conduct 
g311dardS incl~ide: ( I ) co~ii~ii~iii~calIons made 31 11ie request or suggestion of tlie reievaiit candidale or coninittee; 
( 2 )  coni1ii~inic3iions made \\ .itIi ilie nialerial in\:ol\:eniciir of h e  !eIe\:aii~ candidale or coiiu~iittee: 
j j) 
of 8 &\1111011 \.endor: ( 5 )  specific aciioix of 5 fc,rnier eniplo~ee: 
oj-c3111paj;11 ~iiaierial. SCJC I 1 C.F.R. $ 4  109.2 I (d)I I ) - (  6) .  

made afier s~ibslanrial dIsc~ission \\.it11 tlie rele\.-ant candidate or coiiiiiiitiee: (4 )  specific actioiis 
(6) specific aclions relating io  tlie ~ijssen;iiiatio~i 

! 

I 

I 
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I 

0 '  ' I  

. .  
0 . .  

"coordiiiate[d]" with NDN, but i t  does not allege how sucli conduct is related to conduci 

.ili~ol\:ing a candidate, authorized committee, political party coi~mittee, or an agciii'of ;my of the 

. 

I 

I 

foregoing ~iirder 1 1. C.F.R. 3 109.21 (d). 
. 

I 

Based 013 the above: the C o n ~ ~ ~ ~ ~ s s ~ o ~ ~  finds there is no reason. to believe that SDN 

violaied tlie.Act b y  niakjne aiid fajljIig to report excessive contributions to Kerry Ibr President in 

the folqn of c.001-d i 11 at ed c omni uni cat i om. 

I 
. .  

. .  . .  . .  

, .  , . .  

IO ' 

*:. . .- .. . ..: ..... _.. . . - - . 

. .  
(2) Pllleeed Coordination ijvitli the DNC 

I 

.T1ie ' ~ o ~ ~ i p l a j n t  alleges that coordii~ation occurred between NDN .and the DSC bslscd 011 ;.- 

activities of Bill Richardson, . .  \vho was the chair of the 2004 Democratic Naiional Coiivcntion 

. . 6 

. .  
at tlie same time he served as an "advisor" to NDN. See Compl. at 26-27, 3 1-32. arid 59. 

e i 117 er t17 e, c.0 m p 1 a i 17 t nor t 1-1 e a \:a i I ab 1 e i 17 fo1-111 at i on, 170 w ever; provi d es i 1'1 fo r q a  t ion s ii g gcs t i 11 g 

t17at Richardsoi~'~ activities at NDN niet any c.o,nduct standard, and his role as Cl!air of the(' " . 

Denioc.ratk National Con~:ent~on appears to be ins~ifficjeiit to connect any activity between !lie 

DNC and NDN that \q/ould sarisf)/ any condLict standard. ' I  , .  

Based 011 this jnforinat~on: there is 170 reason to believe that NDN violated the Act 

by njaking and failing to report exc.essiile co~~tributions to the DNC in the form of coordinated 

c o 177 177 LI n i c.a t i on s . . .  

- -. 
; L  


